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No. 97-0896
STATE OF W SCONSI N : | N SUPREVE COURT
Conni e J. Modtol a, FILED

Petitioner- Appel | ant,

JUN 30, 1998
V.
. . . Marilyn L. Graves

Labor and I ndustry Revi ew Conm ssi on Clerk of Supreme Court
and City of New Berlin Madison, Wi

Respondent s- Respondent s,

APPEAL from an order of the Circuit Court for Wukesha
County, Patrick L. Snyder, Circuit Court Judge. Affirnmed.

11 JANI NE P. CESKE, J. The court of appeals certified

two questions to this court: (1) Under Braatz v. LIRC, 174

Ws. 2d 286, 496 N.W2d 597 (1993), nmay any enployer limt its
married enpl oyees to coverage under one health insurance policy?
(2) Wien bringing an action under the Wsconsin Fair Enpl oynent
Act, Ws. Stat. § § 111.31-111.395 (1993-94),' nust a conpl ai nant
show actual harnf

12 In this case, enployees of a nunicipality each were
enrolled in "single" person coverage through their enployer's
heal th insurance plan. Following their marriage, the nunicipal

enpl oyees continued to carry their separate single coverages

LAl future statutory references will be to the 1993-94
vol ume, unl ess ot herw se indi cat ed.

1
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until they requested famly coverage shortly before the birth of
their child. The nmuni ci pal enpl oyer responded by enrolling the
husband wunder famly coverage and including his wife as a
dependent . From that point on, the wife no longer was an
enrollee with her own coverage but was covered only as her
husband' s dependent.

13 We conclude that a public enployer, as defined in Ws.
Stat. 8 40, and the regulations thereto, may Iimt its married
co-enpl oyees to coverage under one famly health insurance policy
because  of their marit al st at us, and therefore, t he
nonduplication policy of the Cty of New Berlin (the Cty) does
not violate the marital status discrimnation clause of the
Wsconsin Fair Enploynent Act (WFEA).? Because there is no
violation of the WHEA we need not reach the second certified
guestion regardi ng actual harm

FACTS AND PROCEDURAL HI STORY

14 W recite the facts as found by the Labor and Industry

Revi ew Comm ssion (LIRC). W will uphold LIRC s factual findings

if they are supported by substantial evidence. See Ws. Stat

2 To the extent that the Wsconsin Fair Enploynment Act, Ws.
Stat. 88 111.31 through 111.39, can be interpreted as limting
the rights of private sector enployers to nanage their enployee
health insurance plans, we recognize that application of the
WFEA, in sonme circunstances, nmay be subject to preenption by the
Federal Enployee Retirenment |Inconme Security Act of 1974, as
anended (ERISA), 29 U S.C. 88 1001, et seq. See Shaw v. Delta
Air Lines, 463 U S. 85 (1983). Qur conclusion in this case is
l[imted to finding an inplied exception to the WEA for public
enpl oyers who i npose a nonduplication policy on their married co-
enpl oyees. W expressly limt our decision to governnental
enpl oyers and thus, this case is not governed by ERI SA
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8§ 227.57(6). In this case, the parties do not dispute the
pertinent facts as found by LIRC

15 Ms. Connie J. Mtola began enploynment with the Cty in
1977, as a dispatcher in the Cty Police Departnent. M. Mtola
remai ns enployed in that position. Wen M. Mtola began her
Cty enploynent, she was unmarried. At that tinme she was
provi ded health insurance coverage under the City's group health
i nsurance policy. Ms. Motola was enrolled for single coverage
whi ch extended only to her own nedi cal needs.

16 In 1980, Ms. Mdtola married Richard Mdtola, another
City enployee. At that tine Richard Mtola carried single
coverage health insurance under the City's group health policy
for his own nedical needs. After their marriage, the Mdtolas
continued to maintain their individual health insurance plans.
Prior to the birth of their child in 1984, the Mtol as requested
famly health i nsurance coverage.

17 In response to this request, the Gty changed R chard's
enroll ment status to famly coverage, providing coverage for
Richard Mdtola and his |egal dependents, including his spouse
Connie Mdtola, and their child(ren). Ms. Mdtola' s status was
changed fromthat of a single coverage enrollee to coverage as a

dependent under the famly coverage enrollnment of Richard
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Motola.® The City's policy of offering only one enrollment for
famly coverage where both spouses are enployed by the
municipality is described by the parties as a "nonduplication
policy."

18 The Cty has been a party to a collective bargaining
agreenent with the New Berlin Public Enpl oyees Union, Local 2676
governing the terns and conditions of enploynent of certain Gty
enpl oyees since at |east 1984. Since the 1985-86 collective
bargai ning agreenent becane effective, the agreenent has

provi ded:

The City shall provide the standard health insurance
program . . . for all enployees, except regular part-
time enployees, and shall pay the full prem um cost of
the single plan for single enployees and the famly

pl an for enployees with dependents. . . . In the event
an enpl oyee has a spouse that is also a Cty enpl oyee,
that enployee and the enployee's spouse wll be

entitled to only one famly health insurance contract
between themfromthe City. (Enphasis added.)*

Based on evidence referring to the italicized portion of the

above provision as the "Mditola clause,” LIRC inferred that this

® According to Ms. Mdtola's testinony at the ERD hearing,
the Gty responded to the Motolas' request for famly coverage by
canceling her single coverage enrollnment. Since July, 1984, M.
Mot ol a has been a dependent under her husband's health insurance
policy. The Cty disputes Ms. Mdtola's use of the term"cancel,"
contending that the Gty nerely swtched Ms. Mdtola' s coverage
froma single plan to a famly plan. W do not regard this as a
materi al factual dispute.

“ City of New Berlin CGvil Service Odinance sec. 4.25(1)

simlarly states, "If an enpl oyee has a spouse that [sic] is also
a Gty enployee, that enployee and the enpl oyee's spouse wll be
entitled to only one famly health insurance contract between
them from the GCty." V5. Motola asked LIRC to take

adm ni strative notice of this ordi nance.
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provision of the collective bargai ning agreenent was negoti ated
around the time of the birth of the Mtolas' child to
specifically address their request for famly coverage.

19 LIRC found that in applying the "Mtola clause," the
City has allowed married couples who are both Gty enployees to
el ect which one of them wll be designated as the enrollee for
the famly coverage under the group health insurance plan. This
el ection al so determ nes which one of themw || be covered under
the group health insurance plan only as a dependent of the
enrol | ee spouse.

10 On occasion since the md-1980's, the Cty has offered
its enployees the option of selecting health coverage under one
of two or nore different insurance plans. At those tines,
application of the "Mdtola clause,” or the nonduplication policy,

woul d have the effect of precluding two enployees who were
married to one another fromeach having fam |y coverage for their
own nedi cal needs under different plans.

111 Currently, the Cty provides its enployees only one
health insurance plan through a group insurance policy between
the Gty and Prine Care Health Plan, Inc. That policy provides
health benefits to enrollees and to their dependents.
"Dependent"” is defined as an enrollee's Ilegal spouse and
unmarri ed dependent children. So long as his or her |egal
marital status continues, the rights of the spouse of an enrollee
to health insurance benefits under the plan are no different from
the rights of the enrollee spouse to health insurance benefits

under the plan.
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12 LIRC also found, however, that if the legal marita
status of married enpl oyees changes, then effective wwth the end
of the nmonth in which that change takes place, the rights under
the plan of a person who had been the spouse of an enrollee
differ to some extent from the rights of his or her forner
enrol | ee spouse under the plan.

113 On May 10, 1994, Ms. Motola filed with the Equal Rights
Di vision (ERD) of the Department of Wrkforce Devel opnent (DWD)°>
a discrimnation claim against the City.® Ms. Mdtola alleged

that under the WEA ' the City's denial of her request for

> The Departnment of Workforce Devel opment (DWD) was formerly
known as the Departnent of Industry, Labor and Human Rel ations
(DILHR). See 1995 Ws. Act 289, § 275; 1995 Ws. Act 27, § 8§
9130(4), 9430(5)

® There is no express reason in the record on appeal why Ms.
Motola waited nearly 10 years before filing her discrimnation
conplaint with the Equal R ghts D vision of the Departnent of
| ndustry, Labor and Job Devel opnent. Ws. Stat. § 111.39(1)
provides that "the departnment nmay receive and investigate a
conplaint charging discrimnation . . . in a particular case if
the conplaint is filed wwth the departnent no nore than 300 days
after the alleged discrimnation . . . occurred.” This statute
of limtations may be waived as an affirmative defense. See
M | waukee Co. v. LIRC 113 Ws. 2d 199, 205, 335 N.W2ad 412 (C.
App. 1983). Here the Cty has not raised the statute of
[imtations as a defense.

" The Wsconsin Fair Enploynent Act, 88§ 111.31-111. 395,
provides in pertinent part:

111. 321 Prohibited bases of discrimnation. ". . . [NoOo
enployer . . . may engage in any act of enploynent discrimnation
as specified in s. 111. 322 agai nst any individual on the basis of

marital status . "

111.32(12) “Marital status” neans the status of being
married, single, divorced, separated or w dowed.
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separate famly health insurance coverage in her name
di scrim nated agai nst her on the basis of marital status. An ERD
i nvestigator determ ned that there was probable cause to believe
that the City had violated the WFEA, and certified Ms. Mdtola's
conpl aint for a hearing.

14 The hearing examner® agreed that M. Mtola had
established by a fair preponderance of the evidence that the Cty
violated the WHEA by adopting and maintaining a policy that
provides for the reduction of the conpensation paid by the Cty
to one spouse if two City enployees are narried to each other.
Specifically, the hearing examner concluded that the Cty
violated the WFEA by reducing Ms. Mdtola s conpensation because
she was married to another City enpl oyee.

115 On review, LIRC reversed the decision of the hearing
exam ner and dismssed M. Mtola s conplaint. Ms. Mdtola
appeal ed, and the circuit court affirmed LIRC s decision. The
circuit court held that the Gty did not discrimnate agai nst M.
Motola because of her marital status. The court further

concluded that Ms. Mdtola was not harned because she received

111. 322 Discrimnatory actions prohibited. Subj ect to ss.
111.33 to 111.36, it is an act of enploynent discrimnation to do
any of the follow ng:

(1) . . . to discrimnate against any individual in
pronotion, conpensation or in ternms, conditions or privileges of
enpl oynent . . . because of any basis enunerated in s. 111.321.

8 Ws. Stat. § 111.39(4) refers to persons who hear and
decide conplaints of discrimnation under the Wsconsin Fair
Enmpl oynent Act as hearing examners, not admnistrative |aw
j udges. See also Jicha v. DILHR 169 Ws. 2d 284, 292 n.4, 485
N. W2d 256 (1992).
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health coverage as a dependent under a famly policy instead of
as an enrollee of an individual policy.?®

116 ©Ms. Motola appealed from the order of the circuit
court, and the court of appeals certified two questions to this
court.

STANDARD OF REVI EW

117 In an appeal from a <circuit court order in an
adm ni strative review proceedi ng, the appellate court reviews the
agency's decision and not the order of the circuit court. See

Barnes v. DNR, 178 Ws. 2d 290, 302, 506 N.W2d 155 (C. App.

1993), aff'd 184 Ws. 2d 645, 661, 516 N.W2d 730 (1994). This
case concerns interpretation of a statute, the WEA as it
applies to a nunicipal enployer of a nmarried couple. W al so
interpret portions of Ws. Stat. ch. 40, pertaining to group
health insurance for public enployees. Statutory interpretation
presents a question of law. W generally review questions of |aw
i ndependently, benefiting fromthe analysis of the circuit court.
In cases where the agency has expertise in admnistering and
interpreting the statute, we may afford the agency's

determ nation deference. See, e.g., Jicha v. DILHR 169 Ws. 2d

° At the ERD hearing, Ms. Mtola testified that since the
City cancel ed her own policy she has gone without "certain health
pl ans that covered gl asses or dental work, maybe gynecol ogist."
Ms. Mdtola testified that she was not able to choose the
physi ci ans that she used to have once she and her husband had to
sel ect a new fam |y physician.

The parties also stipulated that in 1993 through 1995, if an
enpl oyee elected famly coverage, the Cty's contribution was in
excess of $400 per nonth for that coverage.
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284, 290-91, 485 N.W2d 256 (1992). In this case LIRC was called
upon to harnonize a court of appeals decision with a suprene
court deci sion. When an agency is only interpreting appellate
case law, we accord the agency's determ nation no deference.
Thus, our review is de novo.
l.

118 Before we review LIRC s reasoning, we describe the two
W sconsin opinions which have addressed the application of the
WFEA nmarital status discrimnation clause to enployers’ health
I nsurance coverage practi ces.

119 In 1993, we considered whether the marital status
clause of the WFEA permtted a school district to enforce its

heal th insurance nonduplication policy. See Braatz, 174 Ws. 2d

at 288. Plaintiffs were teachers, married to spouses enpl oyed by
ot her enpl oyers. The collective bargaining agreenent in place
for the school district provided that “a married teacher who
[sic] spouse is eligible for famly coverage at his/her place of
work shall have the option of carrying either the district’s
policy or the spouse’'s policy but not both. If the spouse
carries a single plan, the enployee of the district shall be
eligible for a single plan through the district.” 1d. at 289.
The condition of the collective bargaining agreement in Braatz
applied to both publicly and privately enployed spouses of
district enpl oyees.

120 The nonduplication policy in Braatz was applicable only
to married enployees. See id. at 290. W considered that the

WFEA, which prohibits enployers from discrimnating against an
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i ndi vidual based on marital status, is to be liberally construed.

See id. at 291. LIRC contended in Braatz that the school
district’s policy was not discrimnatory but was triggered by
conduct of the enployee. W concluded, however, that the policy
constituted marital status discrimnation because it required
only married enployees with duplicate coverage to nake a choice
between the district’s insurance plan or that of their spouse’s
enmpl oyer. See id. at 291-92.

21 LIRC also argued in Braatz that health insurance
benefits were inplicitly excepted from the WEA s prohibitions
because the State, as an enployer, was statutorily permtted to
offer different health insurance benefits to married and to
single enployees. See id. at 292-93, citing Ws. Stat.
88 40.52(1)(a) and 40.02(20). W disagreed with LIRC s inplied
exception theory. See id. at 293-94.

22 In reaching that conclusion, we first distinguished the

court of appeals' decision in Phillips v. Wsconsin Personnel

Conmi ssion, 167 Ws. 2d 205, 220, 482 N.w2d 121 (C. App.
1992), because that case involved not a married couple, but an

enpl oyee and her conpani on. See Braatz, 174 Ws. 2d at 294.

Next, we assuned, for the sake of LIRC s argunent, that the
State's nonduplication policy indicated an inplied exception to
the WFEA prohibition. W distinguished the State’'s policy from
that of the school district at bar because the district’s policy

covered enpl oyees with spouses enployed el sewhere. See Braat z,

174 Ws. 2d at 294. Third, we pointed to the only express

exception in the WEA, the exception for age discrimnation on

10
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health insurance issues. See id. at 295, Ws. Stat.
8§ 111.33(2)(d). Finally, we took support from the |iberal
construction clause of the WFEA. Based on all of the above, we

declined to adopt LIRC s theory of a general inplied exception to
the WFEA nmarital status discrimnation clause in the case of
heal th insurance benefits. See id.

123 Significantly, we did not decide in Braatz the question
of whether there are any inplied exceptions to the marital status
discrimnation clause of the WFEA for married co-enpl oyees. e
sinply held that in that case, the Maple School District’s
nonduplication policy violated the WFEA, and did not fall “within
an exception, express or inplied, to the WEA s prohibition

ld. at 295.

24 Three years after our decision in Braatz, the court of

appeal s deci ded Kozich v. Enploye Trust Funds Board, 203 Ws. 2d

363, 553 NNwW2d 830 (Ct. App. 1996). In that case, both spouses
were State enployees. The husband had a fam |y health insurance
pl an through his enploying agency since 1987. That plan covered
t he husband, his wife and their two children. [In 1988, his wfe,
enployed by a different state agency, also applied for and
received famly coverage under the State plan. Al four famly
menbers were covered. In 1991 the husband was advised that he
and his wife could not both continue to carry famly coverage,
and that one of them would have to drop their famly coverage, or
they would both have to change to single plans. 1d. at 366-67.

125 Although the plaintiffs in Kozich asserted that the

Braat z anal ysi s controlled their WFEA marital st at us

11
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discrimnation claim the court of appeals disagreed. See id. at
371. The Kozichs asserted that the State’s nonduplication policy
discrimnates on the basis of marital status. The court of
appeal s concluded that Ws. Stat. 88§ 40.52(1)(a)®® and 40.02(20)"
wer e anbi guous, and so | ooked to the legislative history of those
provi si ons.

26 The court of appeals' research determned that the

state health insurance program

was established by Laws of 1959, ch. 211, 8§ 15, and the
board was authorized, as it continues to be today, to
"provide a plan . . . of standard health insurance
coverage" for state enployees. It was al so authorized
to determne, by rule, "the possible coverage when
there is or has been state enploynent by nore than one
menber of a famly." Section 66.919(7)(b) and (c),
Stats. (1959). Pursuant to that grant of authority,
the board promulgated WS. ADM CODE 8§ GRP 20. 10, which
provided that "[i]f both spouses are eligible for
coverage each may select individual coverage.

0 Ws. Stat. § 40.52 Health care benefits. (1) The group
i nsurance board shall establish by contract a standard health
insurance plan in which all insured enployes shall participate
except as otherwi se provided in this chapter. The standard pl an
shal | provide:

(a) Afamly coverage option for persons desiring to provide
for coverage of all eligible dependents and a single coverage
option for other eligible persons.

' Ws. Stat. § 40.02(20) "Dependent" neans the spouse,

mnor child, including stepchildren of the current marriage
dependent on the enploye for support and mai ntenance, or child of
any age, including stepchildren of the current marriage, |if
handi capped to an extent requiring continued dependence. For

group insurance purposes only, the departnent my pronulgate
rules with a different definition of "dependent"” than the one
ot herwi se provided in this subsection for each group insurance
pl an.

12
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[But if] one spouse selects famly coverage the ot her
spouse may not sel ect any coverage.

203 Ws. 2d at 374.
27 The Kozich court continued to trace the |egislative
history of the nonduplication policy of the state health

I nsurance program

In 1981, the legislature enacted 88 40.52(1)(a) and
40.02(20), Stats., in the sanme form as they exist
t oday. See Laws of 1981, chs. 96 and 381, § 24.
During the sane I|egislative session, WEA was anended
to prohibit, for the first tine, discrimnation based
on marital status. See § 111.321, Stats. (created by
Laws of 1981, ch. 334, § 10).%3

128 The | egislature, after including marital st at us
discrimnation as a basis for an enploynent discrimnation claim
appeared to have retained an exception for the State as an
enpl oyer. The Kozich court resolved the apparent incongruity

based on |l egislative intent:

Wen the Legislature anended the WEA to prohibit

marital status discrimnation, it could not have
intended to nullify the restricted options for health
i nsurance coverage which it created in secs.
40.52(1)(a) and 40.02(20), Ws. Stats. This is true

for several reasons. First, the Legislature added the
marital status discrimnation provision to the WFEA in
the sanme legislative session that it created sec.

2 As the Kozich court noted, the |anguage of the board rule
was anended (and renunbered) in 1978 to read: “If both spouses
are eligible for coverage, each nmay el ect single coverage. .

If one eligible spouse elects fam |y coverage, the other ellglble
spouse may be covered as a dependent but may not el ect any other
coverage. WS. ADM CODE § GRP 20.11." 203 Ws. 2d at 374 n. 8.

13 The Kozich court then noted that after the adoption of
88 40.52(1)(a) and 40.02(20), Stats., and under the authority of
those statutes, WS. ADM CODE 8 CGRP 20.10 was repealed in 1986
See 203 Ws. 2d at 374 n.9.

13
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40.52(1)(a) and 40.02(20) to restrict options for
health care insurance coverage.

Second, the creation of secs. 40.52(1)(a) and
40.02(20) gave statutory recognition to the |ong-
standing admnistrative rule, sec. GRP 20.11, Ws. Adm
Code, which had mandated such restricted coverage since
1960. Wen the legislature enacts a statute it is
presuned to act with full know edge of existing | aws.

Third, there is no indication on the record that
the Legislature debated or intended a repeal of secs.
40.52(1)(a) and 40.02(20) or sec. GRP 20.11. Repeal s
by inplication are not favored in the |aw

Fourth, it is a cardinal rule of statutory
construction that when a general statute and a specific
statute relate to the sane subject matter, the specific
statute controls. In this <case, the specific
restriction on health insurance options contained in
secs. 40.52(1)(a) and 40.02(20), control over the
gener al prohi bition agai nst marit al st at us
di scrimnation contained in the WEA.

203 Ws. 2d at 375-76 (citing Ray v. Personnel Conmin, No. 84-CV-

6165, slip op. at 3-4 (Dane Co. GCr. C. My 15, 1985)).

129 By endorsing this explanation of the |egislative
intent, the Kozich court recognized that when the legislature
created 88 40.52(1)(a) and 40.02(20), it my not have restated
exactly the language of the repealed Ws. Adnin. Code 8§ GRP
20.10. See Kozich, 203 Ws. 2d at 376. However, the court of

appeal s was inpressed by what was not in the legislative history
for that session. There was no fiscal estimate of the effect of
W ping out the limtation on famly coverage for married State
enpl oyees. The financial effect of such a change woul d have been
an addition of at |east $20,000,000 in annual prem um costs to
the State. See id. at 376 and n.10. On the basis of its

t hor ough review, the Kozich court concluded that the |egislature

did not intend to wpe out the limtation, but instead intended

14



No. 97-0896

to preserve the long-standing practice of restricting group
heal th i nsurance coverage for State enployees. See id.
.

30 In reaching its decision in this case, LIRC agreed with
the ERD hearing examner that the Cty's policy distinguishes
based on marital status, potentially subjecting it to the WEA
prohibition on marital status discrimnation. Nonet hel ess, LIRC
reasoned that so long as the Mdtolas' legal marital status
continued, the rights of a spouse of an enrollee to health
i nsurance benefits under the plan were no different from the
rights of the enrollee. LI RC considered our decision in Braatz
to leave open this question: Does |egislative adoption of
certain Ilimtations on health insurance choices for State
enpl oyees, whose spouses were also State enployees, justify an
inplied exception for other enployers who place simlar
limtations on health insurance choices for enployees whose
spouses have the sane enpl oyer?

31 In LIRCs view, the question |left open by Braatz was
answered by the court of appeals in Kozich. In its witten
deci sion, LIRC observed two factual distinctions between Braatz
and Kozi ch. First, in Braatz, the enployer's policy limting
coverage extended to enpl oyees whose spouses were covered by any
ot her enpl oyers. In Kozich, the policy extended only to
enpl oyees whose spouses worked for the sane enployer. The second
distinction between the two decisions, according to LIRC, was
that in Kozich the enployer was the State, while in Braatz the

enpl oyer was not. LIRC was persuaded that the fornmer distinction

15
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was nost significant for purposes of the WEA. LI RC derived a
rule from Kozich that a policy restricting married co-enpl oyees
to one conpany-sponsored health policy is not marital status
di scrim nation. LI RC also concluded, on policy grounds, that
application of the WEA could not differ based on whether the
enpl oyer is the State or another enpl oyer.

132 Ms. Mdtola advances several argunments why the City
shoul d not be exenpted fromthe marital status clause of the WEA
inits provision of health insurance coverage. First, she relies
on the statutory construction maxi m expressi o unius est exclusio
alterius, requiring that “where the legislature specifically
enunerates certain exceptions to a statute, this court presunes
that the legislature intended to exclude other exceptions based

on the rule.” Georgina G v. Terry M, 184 Ws. 2d 492, 512

516 N.W2d 678 (1994). Ms. Mdtola argues that because the
| egi slature enunerated only one exception fromthe WFEA' s nari t al
status clause, that of preventing an enployee spouse from
supervising his or her spouse, see Ws. Stat. § 111.345, the
court must conclude that the legislature did not adopt any other
exceptions to the marital status discrimnation clause.

133 Second, Ms. Mdtola contends that the outcone of this
decision is controlled by our decision in Braatz. She reads
Braatz as squarely rejecting the proposition that health
i nsurance benefits are excepted from the WFEA's marital status
discrimnation clause. M. Mtola points to the broad statenent
in Braatz, “Health insurance is not excepted from this

prohi bition [against marital status discrimnation], expressly or
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inplicitly.” 174 Ws. 2d at 289. M. Mdtola also clains that
our recognition of the sole express exception for insurance
benefits under the age discrimnation statute, see Ws. Stat.
8§ 111.33(2)(d), does not nean that this court had reserved the
right to find additional exceptions to the WEA for insurance
coverage beyond Ws. Stat. § 111.33(2)(d).

134 Next, M. Mtola contends that even if there is an
exception for married State co-enployees, there is no basis in
Ws. Stat. 8 40.52(1)(a) or in Braatz upon which to concl ude that
a discrimnation exenption should be extended to other public
enpl oyers. Mot ol a suggests that the legislature could have
enacted specific legislation if it intended to exenpt county or
muni ci pal enployers from the WFEA marital status discrimnation
clause. Accordingly, she asserts that Kozich is not controlling
because it is factually distinct, and because by its own terns,
it islimted to state enpl oynent.

135 LIRC contends that its original decision was
reasonabl e, and on that basis should be affirnmed. LIRC conceded
at oral argunent that the Cty has distinguished its enpl oyees on
the basis of marital status. However, LIRC asserts that if this
court in Braatz had neant to read the State's nonduplication
policy for married co-enployees as the sole exception to narital
status discrimnation because of Ws. Stat. ch. 40, the Braatz
court would have said so. Instead, LIRC reads both Braatz and
Kozich to nean that any enployer nmay inpose a nonduplication
policy for health insurance benefits for its married co-

enpl oyees.
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136 LIRC contends that the legislature' s anendnent of the

WFEA, following this court's decision in State ex rel Dept. of

Public Instruction v. ILHR 68 Ws. 2d 677, 229 N.W2d 591 (1975)

to include the State as an "enployer" denonstrates a |legislative
intent that the State be treated the sane as other enployers for
al | purposes of the WFEA

137 In describing the Cty's position, we should first
acknowl edge that the Cty does not concede that it has
di stingui shed enpl oyees based on marital status. The Cty agrees
with LIRC that the conclusion of Kozich controls the outcone
her e. The Gty points out that its nonduplication policy is
identical to the State's nonduplication rule, and therefore
Kozi ch's conclusion that such a policy does not violate the WFEA
prohi bition against marital status discrimnation should control.

138 The City of Kenosha (Kenosha) acting as am cus curi ae,
begins its argunent by referring to Kozich, which held that there
is an inplied exception to the WFEA marital status clause for the
State's nonduplication policy. Kenosha then asserts that the
exception applies to other public enployers, based on the ability
of other public enployers to participate in a state health
insurance plan offered by the Goup Insurance Board. Kenosha
contends that the health insurance program offered under Ws.
Stat. ch. 40, can be offered by the Departnent of Enploye Trust
Funds to workers enployed by enployers other than the State.
Kenosha specifically refers to a provision in the Wsconsin

Adm ni strative Code:
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ETF 40.10 Public enployers health insurance. (1) An

enpl oye of an enployer, other than the state, shall be

eligible for health insurance wunder s. 40.51(7),

Stats., if the requirenents of ss. 40.02(46) and 40. 22

or of s. 40.19(4)(a), Stats., are satisfied.

Therefore, Kenosha argues that the inplied exception recognized
in Kozich not only applies to the State as an enpl oyer, but also
to the Cty.

[T,

139 We conclude that the legislature intended to exenpt
public enployers, as defined in Ws. Stat. ch. 40, and the
regul ations promul gated thereto, from the marital st at us
di scrimnation clause of the WFEA for purposes of famly health
i nsurance benefits provided to married co-enployees.! W base
our conclusion on the legislative intent, as reflected in
provisions of Ws. Stat. «ch. 40, to allow public enployers to
restrict famly health insurance coverage provided to married co-
enpl oyees.

140 Ms. Motola correctly states that nothing in the text of
the WFEA expressly exenpts public enployers from application of
the prohibition against marital status discrimnation. She is
also correct in stating that the only express exception wth
regard to health insurance benefits relates to the age of the

i nsur ed. See Ws. Stat. 8§ 111.33(2)(d). As this court pointed

out in Braatz, there is no indication, within the WEA of an

Y We do not address the inpact of this decision, if any, on
the obligations of private enployers. W therefore do not reach
the broad conclusion that LIRC did, namely, that the inplied
exception for nonduplication policies applies to any enployer.
See footnote 2, supra.
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inplied exception to the prohibition against discrimnation in

the provision of health insurance benefits. See Braatz, 174 Ws.

2d at 295.

41 The inplied exception arises, however, from a reading
of the public enployee health insurance provisions of Ws. Stat.
ch. 40. W therefore disagree wth Ms. Mtola when she asserts
that the legislature did not intend to allow other public
enpl oyers to operate under the sanme health insurance rules as
does the State. As am cus Kenosha points out, the |egislature
has intended to permt exactly that.

42 Although the facts in Kozich were I|limted to the
practice of the State as an enployer, the |egislative history
anal yzed by Kozich supports our concl usion. W therefore adopt
t he Kozich court's legislative history analysis of Ws. Stat. ch
40 and its interplay with the WFEA nmarital status clause. W
also read the history of the State's nonduplication policy, and
its consequent inplied exception from the WFEA nmarital status
clause, to apply to all public enployers.

43 Subchapter 1V of Ws. Stat. ch. 40, concerns health and
|l ong-term care benefits for public enployees. W sconsin Stat.

8 40.51(7), created by 1985 Ws. Act 29, § 741, provides:

Any enpl oyer, other than the state, nay offer to all of
its enployes a health care coverage plan through a
program offered by the group insurance board.
Not wi t hst andi ng sub. (2) and ss. 40.05(4) and 40.52(1),
the departnent may by rule establish different
eligibility standards or contribution requirements for
such enployes and enployers and nmay by rule limt the
categories of enployers, other than the state, which
may be included as participating enployers under this
subchapt er

20
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Anot her statute, Ws. Stat. § 66.185,' amended at the sane tine
Ws. St at . 8 40.51(7) was created, al so recognizes that
municipalities like the Cty of New Berlin are authorized to
participate in a plan offered by the group insurance board.*®

144 Section 40.51(7) was enacted after the |egislature
added marital status as a basis for discrimnation under the
WFEA, and also after the legislature codified the nonduplication
policy for State enployees. W assune that in 1985, when the
| egi sl ature made ot her public enployers and enpl oyees eligible to
participate in the health insurance prograns offered by the group
i nsurance board, it was aware of both the WFEA provisions and the
| ong-standing practice of allowng the State to limt its married
co-enpl oyees to one famly coverage policy. Thus, the inplied

exception recognized by the Kozich court applies equally to the

15 Ws. St at . § 66.185 Hospital, accident and life
i nsur ance.

In addition, a nunicipality may, by ordi nance or resolution,
elect to offer to all of its enployes a health care coverage pl an
through a program offered by the group insurance board under ch.
40. Muni ci palities which elect to participate under s. 40.51(7)
shal |l be subject to the applicable sections of ch. 40 instead of
this section.

' The legislative drafting file for 1985 Assenbly Bill 85,
which resulted in Ws. Stat. 8§ 40.51(7) describes the purpose for
the changes to chapter 40: "Permts extending ETF benefits
coverage to local governnment and other organizations which
facilitate or carry out public functions. This is currently of
prime interest with respect to our ability to make the benefits
of the health insurance plan restructuring nore wdely
avail able.”
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State and to other public enployers eligible to participate in
prograns offered by the group insurance board.

145 Ms. Mbdtola, and the dissent, argue that even if this
court, based upon Ws. Stat. ch. 40, were to recognize an
inplicit exception fromthe WEA for nonduplication clauses, the
Cty would not be eligible for the exception. Specifically, they
argue that since the Cty has not "acted to nake [state health
i nsurance] available to its enployees,” pursuant to Ws. Stat
8 40.02(25)(b)9, it cannot benefit froman inplicit exception.

146 We, however, do not read Ws. Stat. ch. 40 as creating
an inmplicit exception to the WEA for those enployers having
health insurance plans offered only by the state G oup |Insurance
Boar d. Instead, we read Ws. Stat. ch. 40, as did the court of
appeals in Kozich, to evince a legislative intent to permt
restrictions on the health insurance coverage afforded publicly
enpl oyed married co-enpl oyees. W conclude that the legislature
i ntended, by its language in Ws. Stat. ch. 40, to allow a public
enployer to limt its married co-enployees to one famly health
i nsurance policy, and thereby exenpt the enployer fromliability
for that action under the WEA.

147 We therefore conclude that the inplied exception from
l[tability under the WFEA's marital status clause extends to any
public enployer, as defined in Ws. Stat. ch. 40 and the
regul ations thereto, who |imts its nmarried co-enployees to
coverage under one famly health insurance policy. Accordingly,
we affirm the order of the circuit court affirmng the decision

of LIRC
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By the Court.—JFhe order of the circuit court is affirned.
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148 SHI RLEY S. ABRAHAMSON, CHI EF JUSTI CE (dissenting). I
di ssent because | disagree with the mgjority opinion's
interpretation of the Wsconsin Fair Enploynent Act (WEA), Ws.
Stat. 88 111.31-111.395 (1993-94), and Ws. Stat. 88 40.52(1)(a)
and 40.02(20) (1993-94).

149 The WFEA prohibits enployers from discrimnating
"agai nst any individual in pronotion, conpensation or in terns,
conditions or privileges of enploynent” on the basis of nmarita
st at us. Ws. Stat. § 111.322(1). The WFEA provides only one
express exception to the prohibition against marital status
discrimnation, that is, "it is not enploynent discrimnation
because of marital status to prohibit an individual fromdirectly
supervising or being directly supervised by his or her spouse.”
Ws. Stat. 8§ 111.345. Moreover, the declaration of policy to the

WFEA mandates |iberal construction of the statute:

In the interpretation and application of this sub-
chapter, and otherwise, it is declared to be the public
policy of the state to encourage and foster to the
full est extent practicable the enploynent of all prop-
erly qualified individuals regardless of . . . marital
st at us.

Ws. Stat. § 111.31(3).

50 In this case the Gty of New Berlin's denial of Connie
Motol a's request for health insurance coverage under a policy in
her nanme was discrimnation based on her marital status. The
Labor and Industry Review Comm ssion (LIRC) concedes that by
virtue of her loss of choice of health insurance coverage, Ms.

Mbt ol a has suffered actual harm
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51 The question this court nust address is whether the
| egi slature exenpted all public enployers eligible to participate
in a health insurance plan offered by the state group insurance
board pursuant to Ws. Stat. § 40.52(1)(a) from the WEA s
prohi bition against marital status discrimnation whether or not
they have elected to participate in a state health insurance
pl an. The City of New Berlin was not participating in such a
plan at the tinme it denied Ms. Mdtola s request for health
I nsurance coverage under a policy in her nane.

52 Nothing in the text of the WEA exenpts public
enpl oyers from conplying with the prohibition against narital
status discrimnation. Accordingly this court has previously
concluded that the marital status clause of the WEA prohibits a
school district from enforcing its health insurance non-
duplication policy against a school district enployee nmarried to

a person enployed by a non-public enployer. See Braatz v. LIRC

174 Ws. 2d 286, 295, 496 N.W2d 597 (1993).
153 However, in Kozich v. Enploye Trust Funds Bd., 203

Ws. 2d 363, 374-76, 553 NNwW2d 830 (Ct. App. 1996), the court of
appeals interpreted Ws. Stat. 88 40.52(1)(a) and 40.02(20) as
creating an inplied exception to the WEA prohibition for the
State. Thus under Kozich the state may enforce its health
i nsurance non-duplication policy when both spouses are enpl oyed
by the State.

154 In this case LIRC seeks to read into the WEA anot her
inplied exception allowing a municipality to enforce its health

i nsurance non-duplication policy when both spouses are enpl oyed
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by the municipality, regardless of whether the nunicipality
participates in a health insurance plan offered by the state
group i nsurance board.

155 When a public enployer elects to join a health
insurance plan offered by the state group insurance board
pursuant to Ws. Stat. 8 40.52(1)(a), it 1is reasonable to
conclude that the legislature intended the public enployer to be
treated the sane as the State unless the statute provides
ot herw se. | thus agree with the majority opinion that the
exception for the State should apply to all public enployers who
join a health insurance plan offered by the state group insurance
boar d.

56 However, nothing in the WFEA or ch. 40 indicates that
the legislature intended a public enployer who does not join such
a health insurance plan to be exenpt from the WEA prohibition
against marital status discrimnation. There is no public policy
to support the conclusion that the |egislature intended that
public enpl oyers operating under non-state health insurance pl ans
woul d be exenpt from the WFEA prohibition. | ndeed the public
policy expressed in the WFEA is that public enployers should not
engage in discrimnation on the basis of marital status.

157 The legislature has instructed the courts that the WEA

shall be "liberally construed" to acconplish its purpose of
protecting all individuals "to enjoy privileges free from
enpl oynent discrimnation because of . . . marital status." Ws.

Stat. § 111.31(2), (3). Wien the court adds exceptions to the

WFEA prohibition against discrimnation, it contravenes the
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| egislature's instructions for interpreting and applying the
WFEA. The deci sion whether to wite in an exception to the WEA
for all public enployers is nore properly reserved for the
| egi sl ature.

158 For the foregoing reasons, | dissent.
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